norms, including an innate desire among the living to honor the wishes of the dead even when those wishes negatively impact their own interests. The fact that courts and legislatures often use "rights" language when creating legal rules that benefit decedents' interests suggests that the desire to honor the wishes of the dead does not spring solely out of a self-interested desire in having one's own wishes honored at death. The use of this language would be unnecessary if the true goal of a proposed legal rule is to ultimately control the actions of the living. While it is not unreasonable to think that courts sometimes use the wrong language in opinions, judges consistently use rights talk in cases involving benefits and harms to decedents. Consistent use of rights language, therefore, suggests that a series of social and cultural norms guide judges and legislatures to honor and respect the dead, particularly where the concomitant harms to the living are minimal.
This Article argues that while legal rules affecting the dead often have a practical aspect, one of the primary, and yet unrecognized, forces driving the creation of these legal rules are cultural norms, including dignity and respect for decedents' wishes. In reaching this conclusion, this Article adopts an Interest Theory approach to rights. Interest Theory recognizes persons currently incapable of making choices, such as the 2 mentally incapacitated and infants, as potential right-holders. Using Interest Theory, this Article argues that the dead, although unable to make real-time choices, are capable of being legal right-holders. Furthermore, certain interests, such as the interest in seeing one's offspring survive or the interest in one's reputation, can survive death. When these interests are protected by legal rules, the dead are granted de facto legal rights that can be enforced against the living.
While it is true that only a subset of interests may survive death, and even a smaller subset receive legal protection, death does not necessarily cut off all interests, and consequently, it does not end all legal rights. Recognition of posthumous legal rights gives the dead significant moral standing within our legal system, as would be expected if lawmakers are driven by a desire to treat the dead with dignity.
The law also strives to honor a decedent's wishes and to protect his interests because society has chosen, within limits, to adhere to the principle of autonomy. This is why courts often consider a decedent's wishes when determining the disposition of his corpse or property. 3 Of course there are legal limits to autonomy, even for the living, and the law is constantly struggling with the exact boundaries of these limits. With the dead, autonomy is more limited than with the living, both because there is no individual who can speak out contemporaneously about the decedent's desires and because the ability to make choices and change preferences dies with the decedent. This Article provides a first cut at defining the boundaries of both posthumous autonomy and posthumous legal rights. Using examples from a wide variety of legal disciplines, the Article develops a series of principles that will help judges, legislators, and legal scholars think about the legal treatment of decedents' interests, including the way the law should treat decedents' legal interests.
Part II begins by defining "right." It then examines what it means to have an interest and to be a legal right-holder and spends some time discussing what sort of rights might accurately be characterized as posthumous rights. Part III of the Article proposes that while a desire to control, protect, and punish the living may explain many legal rules, concerns about dignity and autonomy also play a vital role in the creation of posthumous legal rights. In addition to making this claim, this Part also elucidates factors that lawmakers do and should consider when determining whether a posthumous interest should be recognized as a posthumous legal right. A review of several cases and statutes reveals that the following principles limit the creation and strength of posthumous rights: impossibility, the right's importance, time limits, and conflicts of interest between the living and the dead. Additionally, there may be enforcement problems that further limit the practical value of posthumous rights. Where a decedent's wishes are not clearly preserved in a written document, the legal system relies on proxies to enforce the decedent's wishes. 4 Where a proxy is unavailable, courts sometimes employ a best interests test to enforce the legal rights of the dead. 5 Finally, the Article concludes that the current legal trend is toward giving the dead more rights and suggests that this is acceptable given changing social norms and understandings of death. As more questions about posthumous legal rights arise, this Article provides judges, legislators, and legal scholars a starting point in the consideration of whether a posthumous legal right should be recognized.
II. RIGHTS TALK: SOME DEFINITIONS AND A FRAMEWORK
This Part provides important definitions for the ensuing discussion and develops a framework for talking about posthumous rights. It begins by defining a legal right and then argues that the dead can be legal rightholders if one adopts an Interest Theory of rights, which recognizes that a person's interests can survive death and that these interests may be recognized by the law. 6 Next, this Part further refines the definition of a posthumous right. In particular, it focuses on the timing of a right's accrual and how timing might affect whether a right can properly be called a posthumous right. It also distinguishes between situations where a decedent may appear to be a legal right-holder, but instead is merely a third-party beneficiary. In these instances, the decedent does not have a posthumous claim-right or power, and hence, cannot be said to have a posthumous right even if some benefit is flowing to the decedent.
A. Defining a Legal Right and Determining Who Can Be a Legal Right-Holder
Establishing a succinct and agreed-upon definition of a "right" has eluded lawyers and philosophers for centuries. Often, courts, legislatures, and citizens talk of rights in a loose sense without carefully defining the term. In the early 1900s, Wesley Hohfeld, a leader in legal rights talk, 7 lamented the looseness of rights language in the law. 8 In response to what he saw as indiscriminate use of the term, he categorized "rights" into rights (now commonly called claim-rights or claims), privileges, powers, and immunities. 6. Kramer, supra note 2, at 30. 7. CONCEPTS IN SOCIAL & POLITICAL PHILOSOPHY 436 (Richard E. Flathman ed., 1973). 8. Hohfeld wrote, "the term 'rights' tends to be used indiscriminately to cover what in a given case may be a privilege, a power, or an immunity, rather than a right in the strictest sense; and this looseness of usage is occasionally recognized by the authorities." WESLEY NEWCOMB HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN JUDICIAL REASONING AND OTHER LEGAL ESSAYS 36 (Walter Wheeler Cook ed., 1919).
9. Hohfeld summarized these categories as follows: A right is one's affirmative claim against another, and a privilege is one's freedom from the right or claim of another. Similarly, a power is one's affirmative 'control' over a given legal relation as against another; whereas an immunity is one's freedom from the legal power or 'control' of another as regards some legal relation.
[Vol. 37:763
But using Hohfeld's analysis as a basic rights framework is not without difficulties. First, not every legal relation can fit neatly into a single box. Many legal relations involve a combination of claim-rights, duties, powers, and immunities, and these distinctions can be difficult to tease out. l° Therefore, this Article will talk about all Hohfeldian claimrights, privileges, powers, and immunities as "rights" in a very loose way, as many courts, scholars, and citizens seem to have done since his time.ll Additionally, Hohfeld considers legal relations between two persons, who are presumably living.' 2 He does not discuss posthumous rights 3 or the rights of future generations, trees, animals, and all of the other things to which legal scholars, judges, or legislators might ascribe rights. While Hohfeld explicitly states that rights must belong to persons and not things, 14 he fails to discuss the necessary and sufficient characteristics of right-holders. 15 For this reason, it is not perfectly clear whether Hohfeld was concerned about moral rights, 16 legal rights, or
Id. at 60. Under his theory, I have a claim-right if I have a claim against you and you have a corresponding duty to fulfill that claim either positively (for example, by paying me a sum owed under contract) or negatively (by staying off my property). Claim-rights are rights in the strictest sense and always have correlative duties. A privilege (today often referred to as a liberty) is one's freedom from the claim-right of another. Therefore, if I have the privilege of sitting in the park, you do not have a valid claim-fight against me, and I, therefore, am under no obligation or duty to refrain from sitting in the park. Hohfeld also distinguishes between powers and immunities. For a more detailed explanation, see generally id. at 60-61. 10. For example, a landowner has the power to sell his property to B, but he also has various immunities against B (B is under a disability because he has no power to shift the legal interest in the property to him). Id. at 60 (providing this example).
11. Today, "courts are no less reluctant to use the term 'right' in situations which do not describe a correlative relationship between legal fight and duty than they were in Hohfeld's day." Nicholas Bamforth, Hohfeldian Rights and Public Law, in RIGHTS, WRONGS AND RESPONSIBILITIES 1, 21 (Matthew H. Kramer ed., 2001).
12. HOHFELD, supra note 8, at 60. 13. Although, interestingly, Hohfeld argues for changes to California law which would more effectively carry out the testator's intent. Id. at 59-60 & n.90.
14. Id. at 74-76 (referring to in rem cases and stating that all rights must belong only to persons and not things).
15. Jeremy Waldron, Introduction to THEORIES OF RIGHTS 1, 7-9 (Jeremy Waldron ed., 1984).
16. Moral rights are rights claimed on the basis of a moral principle, whereas legal rights are claims made against another by relying on laws. Moral rights may or may not be protected by the law. For example, I may arguably have a moral fight to healthcare, but not a legal right. Similarly, a ight granted by the law might be a legal right, but not a moral right. Yet, moral and legal rights sometimes converge. For example, there is both a law and a moral principle that prohibit unjustified murder. A brief discussion on the difference between moral and legal rights can be found in Tom L. 372-74 (2007) . The dead most likely would be considered juridical persons. While arguments might be made to the contrary, given that the dead are genetically human, I do not take up this argument here. For purposes of this Article, it is sufficient to say that the dead are treated as legal persons, even if not natural persons.
19. Waldron, supra note 15, at 9. Waldron refers to the "Interest Theory" as the "Interest" or "Benefit" Theory of rights and the "Will Theory" as the "Choice Theory" of rights. I adopt the terms Interest Theory and Will Theory because they appear to be the most prevalent in the recent literature. See generally Matthew H. Kramer, Getting Rights Right, in RIGHTS, WRONGS AND RESPONSIBILITIES, supra note 11, at 28 (discussing the differences between the Interest Theory and the Will Theory).
20. For a discussion on the use of the Will Theory of rights in the law, see, for example, Kramer, supra note 2, at 29.
21. Id; see also Ernest Partridge, Posthumous Interests and Posthumous Respect, 91 ETHICS 243, 249 (1981) ("[The dead] have no present desires because they are dead, and, more to the point, they have no interests now because, being dead, nothing that happens now can affect their final, immutable, and completed desires and prospects.").
22. See Kramer, supra note 2, at 30; see also Partridge, supra note 21, at 246-47. Partridge suggests that beings must be sentient to form interests. He writes: "But must we not also affirm that it is only in virtue of being persons (or, minimally, of being sentient), that beings can have interest and thus be harmed? And must we not also affirm that without the sentient interest bearer, there can be no interests at all?" Id. at 247. I reject the application of this argument to legal interests and legal rights. The law currently gives non-sentient beings, like persons in a persistent vegetative state, legal rights. This, I believe, is correct.
23. Kramer, supra note 2, at 30.
RIGHTS OF THE DEAD
would not call these protections legal rights, or at least not legal rights held by the comatose, senile, or dead person.
24
Instead, a Will Theorist might argue that laws appearing to grant the dead posthumous rights are really aimed at controlling the behavior of living persons. 25 A law purporting to grant a posthumous right of publicity, therefore, is not concerned with honoring the decedent's right to have a commercial interest in his identity, but rather with incentivizing the living to create marketable identities and with protecting the financial interests of the decedent's heirs. 26 While there is certainly some truth to this characterization of posthumous rights, the Will Theory ultimately fails to completely explain many legal rulings, and its underlying theory of rights does not comport with ordinary legal or social discourse. ., is jarringly and gratuitously at odds with ordinary patterns of discourse. In this respect (as well as in other respects not broached here), the Interest Theory is superior to the Will Theory.").
25. See Kramer, supra note 2, at 30. 26. These two potential goals of a posthumous right of publicity are really, at the most basic level, the same thing. While the law is concerned with protecting an heir's inheritance, the motivation for this goal probably has more to do with incentivizing people to create marketable identities so they can support their family, save money, and provide their children with financial incentives to care for them in their old age, than it does with a concern for the heir's financial welfare. This notion is supported by the fact that the 2009 maximum estate tax rate is 45% for estates over $3.5 million. Interest Theorists have also argued that trees, 30 animals, 3 ' unborn generations, 32 and the dead 33 can be legal right-holders. 34 These are possible but not necessary conclusions of Interest Theory. 35 Joel Feinberg, a prominent philosophical proponent of the Interest Theory, has argued that the dead have interests that can be helped or harmed after death. 36 Aristotle agreed: "[B]oth good and evil are thought to happen to a dead person .... Take, for example, honours and dishonours, and the good and bad fortunes of his children or his descendants generally. 3 7 These ideas also comport with current legal and social discourse. Hence, while not all Interest Theorists need necessarily agree that the dead can be legal right-holders, this Article argues that the dead can, and in fact should, be characterized as legal right-holders. 3 8 Assume that a person dies and his neighbor spreads defamatory remarks about him. These remarks hurt the decedent's reputation, regardless of whether he is alive and can become emotionally upset by the statements. The fact that he does not know about the harm does not mean that a harm to the decedent's interest, namely his reputation, has not occurred. 39 One might respond that while the decedent's reputation is harmed in this example, the decedent is not harmed because he cannot know about the defamatory comments after his death. But knowledge of a legal harm is not required for a legal harm to occur. Take, for example, [Vol. 37:763 a living landowner whose land is trespassed upon by a harmless trespasser without his knowledge. 40 In this hypothetical, the landowner's legal interest is harmed even if he never discovers the trespass. 4 '
Similarly, even though a decedent will never know about any particular harm to his posthumous interests, that does not mean that a harm has not occurred or that such harm should not be protected against. In ruling that Elvis Presley's right of publicity survived his death, the New Jersey District Court said that "'[i]f the right [of publicity] is descendible, the individual is able to transfer the benefits of his labor to his immediate successors and is assured that control over the exercise of the right can be vested in a suitable beneficiary. ' , '42 While the court notes that posthumous rights of publicity incentivize living persons to work hard, 4 3 it also notes that it is important for individuals to be able to choose an appropriate beneficiary, presumably one who will exercise the right of publicity judiciously and in a way that protects the decedent's interest in his reputation. 44 Others have also noted posthumous rights protect decedents' interests. In discussing his efforts to enhance protections for deceased celebrities in California, the attorney for Marilyn Monroe LLC said: "Ms. Monroe expressed her desires in her will-that the Strasberg family should be the protectors of her persona. The enactment of this legislation helps ensure that the wishes of Ms. Monroe and all other deceased personalities will now be fully respected., 45 What drives many posthumous rights is not only the recognition that some interests survive death, but also a desire to respect decedents' wishes.
However, the realization that some interests survive death does not necessarily lead to the conclusion that all interests must or should survive death. For example, interests that "can no longer be helped or harmed by posthumous events," such as a secret desire for personal 40 . This is one of Mr. Feinberg's fine examples. See id. 41. Id. Let me take Mr. Feinberg's hypothetical one step further. Assume that the day after the unknown trespass occurs, the landowner becomes mentally incapacitated such that he can never appreciate the nature of the trespass or be emotionally harmed by it. Upon his incapacitation, a guardian is appointed for him. After the appointment, the guardian learns about the trespass and sues the trespasser. The law would allow the guardian to recover on the landowner's behalf Universal Pictures, 603 P.2d 425, 446 (Cal. 1979) (Bird, C.J., dissenting)). 43 . Id. at 1361. achievement, die upon the death of the interest-holder. 4 6 Minimally, the distinction between interests that survive death and those that die with the decedent turns on whether a record exists of the particular interest in question. The record could exist either in the mind of a surviving friend or family member, or it could be recorded in writing. But, if an interest is incapable of being known after death, then the law cannot protect it.
Furthermore, the simple fact that an interest survives death does not require that the law recognize this interest as a posthumous legal right. 47 Theoretically someone could die with a certain set of interests written in a document, perhaps a will. These interests might include the desire to transfer assets to one's children after death or the desire to have one's flower garden tended in perpetuity. Given the wide range of posthumous interests that survive death in a philosophical sense, the law's purpose is to choose which of these interests are worthy of legal recognition. Interest Theorists make few suggestions about which surviving interests should be recognized as posthumous legal rights. This determination requires a theory about which sorts of posthumous rights should be recognized. This theory is developed in Part III.
B. The Timing Problem
One further problem in defining a posthumous right has to do with timing. It appears that the dead may accrue legal rights while they are still living, at death, or after death. The time that the right accrues could, in theory, affect the way the right is defined. For instance, perhaps there should be some difference between a cause of action that is recognized during one's life and then allowed to survive death, and a cause of action that accrues after someone has already passed away. The former may not be truly posthumous, but the latter might.
While members of many disciplines, namely physicians and theologians, consider death to be a process, the law has gone to great pains to define death as a singular moment in time. 48 moment of death changes a person's legal status. Death ends marriage, initiates the transfer of property to its next owner, ends some contractual and parental obligations, and transforms the decedent's body from a living vessel over which its occupant has almost complete autonomy to a corpse in which the family is granted quasi-property rights. 49 Since defining the moment of death is legally important, it may also be important to consider when a decedent's right accrued-prior to, at, or after death. Rights that come into being after someone has already passed away are clearly posthumous rights. 50 This is the easy case. What is more difficult, however, is determining whether rights that came into existence prior to or at death can be considered posthumous rights. For the purposes of this Article, all rights recognized after a decedent's death, regardless of when they accrue, are considered posthumous rights. The timing of the emergence of the right does not affect the fact that the right is honored posthumously; it merely changes how one frames the right. For example, assume that a person's constitutional right is violated while they are alive. That person sues. The court might say that the plaintiff has a constitutional right to free speech. But if the plaintiff dies during the course of the suit and his claim is continued on his behalf, the court would say that the plaintiff has a posthumous right to have pending constitutional claims survive his death.
C. The Dead as Mere Beneficiaries
A final problem with posthumous rights is distinguishing between situations where the decedent has a posthumous right and situations where the decedent is merely receiving some benefit but is not the legal right-holder. Sometimes a living person may be the holder of a right, the enforcement of which somehow benefits a decedent. 51 In these situations, it is easy to think that the law is granting a posthumous right because the decedent is receiving a benefit. But in reality the decedent is only a third-party beneficiary. Possible right-holders in cases involving decedents might include the decedent, the estate, heirs, the public, and the next of kin. Untangling the right-holder from third-party beneficiaries and other interested parties can sometimes be complicated. For example, wrongful death claims may appear to give the dead rights, but in most cases the decedent's next of kin is the true right-holder. 53 Therefore, while the decedent's interests in retribution or the welfare of his heirs may be benefited by this rule, the decedent cannot be properly defined as the right-holder because the right to sue for wrongful death resides with the next of kin. Clues as to who the right-holder is can be found in who is granted standing to sue, who the remedy flows to, and who the court proclaims as the right-holder.
III. DIGNITY AND AUTONOMY AS DRIVING FORCES IN THE CREATION OF POSTHUMOUS RIGHTS
The granting of some posthumous rights and not others suggests that the law is full of conflicts when it comes to the rights of the dead.
This Article not only draws attention to this conflict, but it attempts to explain the puzzling and often erratic development of posthumous rights. As discussed above, this Article adopts an Interest Theory approach to the creation of posthumous legal rights. An Interest Theory approach is superior to other philosophical theories of "rights" because it acknowledges that the dead can have interests that survive death. There is wide support in case law and legislative history for this idea. 55 For
53.
Wrongful death statutes create a new action in favor of certain beneficiaries who suffer from another's death as a result of a tort .... Because the statute creates a new cause of action and vests it in the survivors (or their representative), the wrongful death recovery does not go to the deceased's estate ....
Id.
54. While courts do not always it get it right, the language that a court uses to talk about a case can be helpful in determining whether the decedent is a right-holder or a mere third-party beneficiary. For example, most wrongful death statutes and cases will clearly say that the right to proceed belongs to the next of kin and not to the decedent. Id. While the decedent's interests may be furthered by a successful wrongful death action, the benefits of the suit do not flow to the estate. Id. In contrast, most survival statutes allow the estate to sue on behalf of the decedent. Id. As a general rule, where courts allow the decedent's estate to proceed as the plaintiff and recognize the damages being sought as damages that the decedent (and not some living person) suffered, the court is discussing a posthumous right. [Vol. 37:763 example, courts care very deeply about testamentary wishes, particularly those regarding mortal remains, and often go to great lengths to ensure that the decedent's wishes are respected. It appears that dignity and autonomy are the driving forces behind the creation of many posthumous legal rights.
However, posthumous legal rights are not without limits. Part III examines these limits by teasing out a series of factors that courts consider in posthumous rights cases. While courts sometimes use these factors inappropriately, the factors, in conjunction with the principle of autonomy, provide a rough guideline for what posthumous rights should be recognized. This Part will examine each of these factors in turn: impossibility, the right's importance, time limits on rights, and conflicts of interest between the living and the dead.
A. Impossibility
When deciding whether to grant a posthumous legal right, impossibility is the first factor, and a threshold factor, that courts consider. Even if a court wishes to recognize the autonomy of a decedent, the decedent's inability to perform some actions after death may prevent recognition of certain posthumous rights.
Impossibility, a term often used in contracts, refers to the inability to perform a contract-for example, because the wedding hall is destroyed by the elements or because the artist contracted to paint a portrait dies. 56 In these situations, the law excuses the promisor because the thing promised simply cannot be done. 57 It is impossible. Death, because of its permanency, often results in impossibility, particularly in pre-mortem personal services contracts, and thereby often relieves the promisor from certain contractual obligations at death. 58 The effects of impossibility, however, are not limited to contracts. For example, certain constitutional rights, such as the right to marry, vote, or run for office, die with the decedent because death makes it impossible for a decedent to exercise these rights. This Part will examine impossibility both in the contracts context and the constitutional rights context and suggest that the problem of impossibility may be solved in certain circumstances through the use of more sophisticated proxies. 5 9 In contracts, impossibility generally occurs where there is premortem contracting with post-mortem effect (hereinafter "pre-mortem contracting"). 60 Pre-mortem contracting is a living person's ability to enter into a contract that will bind his heirs, either to the benefit or detriment of the estate, after his death. While many pre-mortem contracts are satisfied during the lifetime of the persons entering the contract, some contracts extend beyond the life of its signors. Sometimes this result is intended. For example, some contracts provide for postmortem payments or performance. 6 ' These are generally held to be valid contracts.
6 2 Similarly, contracts to make a will are enforced after the promisor's death. 63 In both of these examples, the law is honoring the decedent's ability to contract for a specific result after death. The recognition of these contractual rights honors the decedent's autonomy to contract just as it would honor a living person's contracting autonomy.
At other times, however, the decedent's autonomy is further restrained. Sometimes contracts do not have post-mortem provisions but merely remain unsatisfied at the death of the promisor or promisee. The general rule is that most of these contracts survive death. 64 Contracts that 59. This Part examines the contracts and constitutional rights contexts only because these contexts frequently involve decedents' interests. The principles discussed in this Part are generally applicable to other contexts as well.
60. Id. are personal in nature, however, end without further obligation at the death of the promisor because it is impossible to complete the contract. Another example of impossibility comes from several constitutional cases. While constitutional rights are generally some of the most important legal rights a person can have, and perhaps should survive death for this reason, not all constitutional rights are recognized after death. The reason for this seems to be that the law considers the exercise of these rights impossible after death. Examples of this phenomenon include the right to vote and the right to many. 6 9 Shortly after death, a person's name is removed from the list of registered voters, thereby ending that person's right to vote. 0 In many ways removing a decedent's name from the list of registered voters makes sense because a decedent cannot form a preference for a particular candidate after death. The right to vote requires that the voter be competent, meaning that he or she must be able to exhibit some minimal level of cognitive functioning. Without this minimal level of cognitive functioning, a person is not able to form any preferences for candidates or the intent to fill out and cast a ballot. Put simply, the problem with posthumous voting rights is impossibility.
C.T. Foster, Annotation, Provision for Post-Mortem Payment or Performance as Affecting Instrument's Character and Validity as a Contract
A second form of impossibility is physical in nature. Even if the dead were able to form voting preferences while living that they wished to extend beyond the grave, it would be impossible for a decedent to show up at a voting center and cast a ballot or to fill out an absentee ballot and submit it. Given physical impossibility and lack of competency, however, it is still possible to imagine a hypothetical in which extending voting rights to a decedent might seem possible.
A person could, theoretically, leave a will stating that he would like to vote Republican after his death. His will could instruct the administrator of his estate to cast his ballot every year for all 847 (N.J. 2002) (holding that a verbal contract to care for one's live-in unmarried partner is not a contract for personal services but a "contractual undertaking binding the estate like any other contractual commitment the decedent may have made in his lifetime"). In a Hohfeldian sense, the dead have not only legal rights, but legal duties. Republicans running for office. As long as the provision did not violate the rule against perpetuities, it would seem that the only reason for declaring this provision invalid would be some unspoken rule that the dead do not have voting rights. But why does this necessarily need to be true? If the law honors other pre-mortem preferences after death, then perhaps it should also honor a decedent's voting preferences as well. The answer could be, as Jefferson once suggested, that we do not want the dead controlling or significantly influencing the lives of the living." But this already happens in many instances, particularly through wills.
Another answer might be that circumstances change over time and these changes are not experienced by the dead. Perhaps these political, social, or economic changes might have affected the decedent's voting preferences if they were still living. But since the dead are unable to voice any potential preference change after death, the decedent's true intent may go unheeded.
This concern suggests that a "fix" to the problem of impossibility is simply to create a better proxy than a "Republican ticket for all time" vote. For example, in the voting context, a strong proxy might counter the second concern raised above. If the decedent were allowed to choose a proxy to vote in his stead, perhaps a like-minded Republican, and if the decedent were further allowed to leave detailed instructions about his general political preferences (much like an advanced directive for politics), then one might think that the surrogate political decision-maker might properly honor the decedent's wishes regardless of changing circumstances. In this way, posthumous voting might be possible.
Of course, there might still be concerns with this solution. One might be opposed to posthumous voting rights because the decedent does not have to live with the consequences of his decision. This fact may distort his preferences in ways that have severe negative consequences for the living. This is problematic and likely what keeps posthumous voting at bay. Where the interests of the dead conflict with the interests of the living, the law is less likely to honor decedents' autonomy. This is discussed further in Part III.D.
Yet, it is likely that the dead occasionally vote. And, except in 72 instances of widespread fraud, there seems to be little concern. Imagine 71. "Can one generation bind another, and all others, in succession forever? I think not. The Creator has made the earth for the living, not the dead. Rights and powers can only belong to persons, not to things, not to mere matter, unendowed with will." Letter from Thomas Jefferson to Peterson ed., 1984).
72. Most accounts of people voting after death center on stories of voting fraud. For a satirical that a woman dies the day before the election, but has already mailed in her absentee ballot. Should her vote count? While no such scenarios have been reported, it is reasonable to assume that the dead do occasionally vote given the administrative hassle involved in confirming the living status of every voter who voted by absentee ballot. This means that some decedents are, by an accident of sorts, granted the right to vote.
The right to marry is another example of a right that seems to disappear at death. There is arguably a constitutional right to marry whom you choose in America. 7 3 The right to marry, however, does not extend to someone who is dead. 74 The completion of vows necessary to enter into a legal marriage is physically impossible if someone is dead. Furthermore, marriages are voidable if one person is determined to have been mentally incompetent at the time of the marriage. 75 While the power to marry and the marriage itself end at death, some of the privileges of marriage continue beyond death. 76 An examination of the posthumous privileges of marriage, in contrast to the right to vote, informs an understanding of why the law may recognize certain posthumous rights in some limited form while it completely abolishes others. The death of one spouse ends a marriage and the majority of the legal rights and responsibilities that accompany it. But not all of the legal perks and responsibilities of marriage end upon death. For example, some spouses can continue to file taxes jointly for two years after their spouse's death, thereby reaping the tax benefits of being married. 77 If a wage-earning spouse dies, the surviving spouse will [Vol. 37:763 continue to receive social security benefits even if the survivor never worked a day in his or her life. 78 Furthermore, estates passing entirely to a spouse do not owe estate taxes at the time of the decedent's death. 79 While many of these measures benefit a surviving spouse, they also coincide with the decedent's presumed wishes. 8 0 Although the right to marry and the right to vote both end at death because of impossibility, some marital benefits survive death while none of the decedent's voting interests do. This is because marriage and voting are different in very important ways. The institution of marriage supports some of the goals of a state. It allows for the creation of families and a support structure whereby the traditionally reliant members of the family unit, namely the mother and the children, are provided for financially by the male breadwinner. This type of family structure is beneficial to the State, perhaps relieving it of obligations to care for children without parents or unmarried women with children. When the institution of marriage ends at the death of a spouse, traditionally the male breadwinner, the result could be disastrous for the State because it may be required to financially care for the survivors. To relieve itself of some of this potential responsibility, the State enacted laws aimed at doing primarily one of two things: carrying forward some of the benefits of marriage after the death of one spouse or creating obligations on the part of the decedent's estate so that the remaining spouse would not be left financially devastated. 81 In this way, the law consciously extends some of the interests of marriage beyond death. It does not do the same for voting interests because the state burdens lean in the other direction. There is a potential negative effect on the living.
B. The Right's Importance
The second factor that courts consider is the importance of the right itself. Some rights are more important than others. For example, society generally views the right of bodily freedom as more important than the 78. If a decedent is eligible for social security benefits at the time of death, his or her spouse will generally receive 75-100% of the decedent's retirement benefits even if the surviving spouse has never paid into the social security system. SOC. SEC. ADMIN right to prevent trespassers from trampling the grass in one's yard. The relative importance of rights admittedly varies from person to person and from situation to situation, but there is some basic ordering of rights with which most of us can agree. 83 Society has aggregated these individual preferences through the mechanism of democracy in such a way that the law, in theory, should naturally reflect the ever-changing values of society. Rights that are valued as important are more closely guarded than rights that are seen as less important. This principle is true whether one is living or dead. For example, the law appears to protect some fundamental rights after death just as it would if the person were living. It is not surprising that these rights often happen to be constitutional rights. Free speech and reproductive autonomy are two examples of this principle at work. This Subpart addresses each of these examples in turn and then suggests how the law might rank interests so that the most important interests receive legal protection posthumously. Free speech is a well-known, long-standing, and clearly established constitutional right. Most relevant free speech cases involve a violation of a living person's free speech and a subsequent filing of suit prior to that person's death. 4 Instead of dismissing the case as moot after the plaintiffs death because the claim is too personal or declaring that the estate lacks standing to pursue the claim, the courts carefully review these cases. 8 5 It is interesting to ponder what compels the courts to review these cases when theoretically they could be dismissed as moot or for lack of standing. 83. Common interests are also more likely to be recognized. For example, an interest in the care and support of one's surviving spouse is assumed to survive death even if specific instructions are not left. This is why we have intestacy rules that give substantial portions of an estate to the spouse. Spitko, supra note 55 at 1070-71 (noting that the drafters of the 1990 Uniform Probate Code used empirical studies regarding the preferences of married couples to determine what share of an intestate estate should go to the spouse). Uncommon interests are less likely to be legally recognized. For example, if I have an interest in posthumously converting my home into a museum to display my Chinese Export Silver collection, it is unlikely that this interest will be recognized unless I specifically provide for such arrangements in my will. Uncommon interests that are not in writing often die with the decedent.
84 A Will Theorist would claim that courts are compelled to review free speech cases after the plaintiff's death because the cases raise issues that are important to the living. Free speech cases involve not just a violation of one person's right, but a violation of a constitutional principle which society holds dearly. Just because the champion of this particular case dies, society should not be powerless to protect this sacred right.
This explanation, however, seems insincere. If the plaintiffs death means that the remaining free speech case is only about a violation of society's sacred ideals, we might expect the law to develop such that the public, perhaps in the form of a non-profit organization, would be granted standing to pursue a decedent's constitutional claims on the public's behalf. Instead, courts allow these claims to be pursued by the decedent's estate.
While some courts have indeed suggested that free speech cases should be pursued after the death of the plaintiff because of the importance of the case, these courts have recognized that the claim being pursued is that of the individual plaintiff and not society 8 6 Often these cases are pursued even in light of a small dollar amount, suggesting that the executor was acting on this claim solely for the benefit of the decedent and not for the benefit of any heirs. Another example is the constitutional right to reproductive autonomy. Reproductive autonomy is a fundamental constitutional right guaranteed to American citizens under the United States Constitution. 8 It generally includes the right to procreate, the right to purchase and use contraceptives, and the right to abortion. 89 specifically provided that his sperm be used to conceive children after his death, his wishes are honored even if his next of kin object.
94
The emphasis on intent in the frozen sperm cases raises some interesting problems. In Hecht v. Superior Court, the case was easy because the decedent's intent to reproduce posthumously was clear. 91. Hecht, 20 Cal. Rptr. 2d at 282. 92. In Woodward, the court held that "a decedent's silence, or his equivocal indications of a desire to parent posthumously, 'ought not to be construed as consent.' The prospective donor parent must clearly and unequivocally consent not only to posthumous reproduction but also to the support of any resulting child." 760 N.E.2d at 269 (citation omitted).
93. Hecht, 20 Cal. Rptr. 2d at 282. 94. Id. at 288 (quoting a French court that had addressed this issue: "The court... characteriz[ed] sperm instead as "'the seed of life.., tied to the fundamental liberty of a human being to conceive or not to conceive." This fundamental right must be jealously protected, and is not to be subjected to the rules of contracts. Rather the fate of the sperm must be decided by the person from whom is it drawn. Therefore, the sole issue becomes that of intent."') (citations omitted).
95. Id. at 283-84 ("[T]he will evidences the decedent's intent that Hecht, should she so desire, is to receive his sperm stored in the sperm bank to bear his child posthumously.").
[Vol. 37:763 From decedent's clear expressions of intent, it is apparent he created these vials of sperm for one purpose, to produce a child with this woman. Not to produce a child with any other specific woman or with an anonymous female. Not to produce a descendant with any other genetic makeup than would result from a combination of his sperm and this woman's ovum. Even Hecht lacks the legal entitlement to give, sell, or otherwise dispose of decedent's sperm. She and she alone can use it. Even she cannot allow its use by others, if the law is to honor the decedent's clearly expressed intent....
... [T]he decedent's right to procreate with whom he chooses
cannot be defeated by some contract third persons-including his chosen donee-construct and sign. His "fundamental right" must be "jealously guarded." It is true the chosen donee may voluntarily elect not to become impregnated with the decedent's sperm. But she may not sell or contract away the decedent's "fundamental right" to other 96 persons.
But the intent to reproduce may not always be written and clear. Assume, for example, a situation where a man afflicted with cancer deposits his sperm at a sperm bank prior to his receiving radiation treatment. During his treatment he dies. A year later his wife wishes to conceive and visits the sperm bank to retrieve his sperm. The sperm bank has lost the document evidencing the decedent's intent that his sperm be used after his death and there is no other writing documenting his intent. The decedent's wife enters into a dispute with the decedent's children from a first marriage about the disposition of the sperm. The court could decide that the man's action of going to the sperm bank evidenced his clear intent to procreate with his wife, but given the language in Hecht 9 7 and Woodward, 98 chances are good that the court will rule the other way.
In reaching this conclusion, the court is focusing on the decedent's intent, much like it might do in cases involving end-of-life decisionmaking and will interpretation. But, while focusing on intent, the court is also creating a very strict default rule that does not appear in similar situations. In the end-of-life decision-making situation, the court will 96 switch to a best-interests test absent any evidence of the decedent's intent. 99 Similarly, if a will does not express a clear intent, the court will attempt to determine the decedent's intent, and if necessary place the particular asset in question in the bulk of the estate to be distributed among the heirs.' 00 Questions about reproductive autonomy also arise in cases involving maternal brain death. In situations where there is maternal brain death, brain dead pregnant women are often "kept alive" by life support until the fetus is old enough to be delivered. 0 1 Persons in this state are dead but retain cardiopulmonary function and appear to be breathing, although with the help of machinery. Sometimes these cases do not appear to present any serious ethical or legal concerns because the woman has voiced her desire to have her child born no matter what the physical, emotional, or financial cost to her.
Imagine, however, a woman with an advanced directive that specifically rejects life support. In these situations a decision must be made between honoring a competent adult's advance directive and trying to save the fetus. Various state statutes, often based on the Uniform Rights of the Terminally Ill Act or the Uniform Health-Care Decisions Act, invalidate a woman's advanced directive if she is determined to be pregnant. 0 2 These statutes override a woman's advanced directive if she is pregnant because the law assumes that the woman would have wanted to be kept alive had she anticipated her pregnancy status. 103 As a result, her intent, as expressed in her advanced directive, not to be kept on life support is ignored. 1 0 6 Under this analysis, the law is using a substituted judgment standard in the maternal brain death case. The rationale for the substituted judgment standard is that a woman's circumstances have changed so drastically in ways that she could not have anticipated that the law, using the principle of autonomy, decides the case in favor of what she would have wanted had she foreseen these particular circumstances. In the posthumous conception cases, courts refuse to use a substituted judgment standard.
1 0 7 Instead they focus solely on the man's explicitly expressed intent. 0 8 While the outcomes are different in these cases, both situations apply principles of autonomy, albeit in different ways. One could speculate why they are treated differently and develop a series of rationales for these differences, but there is something more interesting going on that is consistent across both cases.
In both cases, the law assumes that the dead are autonomous, that they have the ability to make pre-mortem decisions about what happens to their bodies after death. But when the courts are suspect of the result a decedent's decisions might create, as in the case of the brain dead pregnant woman with an advanced directive, courts circumscribe a decedent's true intent. 10 9 The law places limitations on the woman's autonomy because it dislikes the end result. While the law may also dislike the result of a living woman's autonomy, it is much more difficult to justify a law that limits the autonomy of the living than it is to justify a law that limits the autonomy of the dead. Why is this so?
Feinberg's work suggests that the severity of harm done to an individual interest can vary depending on whether the individual is living or dead. 110 He acknowledges that if someone's reputation is slandered after his death, the decedent does not suffer the same embarrassment and distress that he might while living, but the harm to 106. Sexism is another way to explain this disjunction. 107. See, e.g., Hecht, 20 Cal. Rptr. 2d at 283-84 (explaining that because a man has a property interest in the use of his sperm for reproduction, his express intent regarding posthumous use of his sperm should be honored).
108. reputation, the harm to family, and the economic harm may be substantially the same regardless of whether a person is living or dead."' Therefore, the exact same interest, for example a businessman's interest in his reputation, has a higher value to that businessman the instant before his unexpected death than the instant after his death. Before his death, a harm to his reputation, perhaps an untrue rumor that he cheated on a business deal three months earlier, might cost the man embarrassment and anger, harm to his family, harm to his reputation itself, and economic harm. All of these harms add up to create a certain cost to his reputation. After his death, however, the man cannot suffer embarrassment and anger. This reduces the harm to him. Because the harm is less after death, the man's corresponding interest in his posthumous reputation may be less deserving of legal protection. In essence, the interest is less important. Generally speaking, the expected decrease in the importance of an interest the moment after death is most likely tied to the emotional cost of losing that interest while alive. Sometimes this decrease in the value of an interest after death (even if the interest survives death) is enough to prevent the law from recognizing that particular posthumous right. Sometimes, it is not. How should courts distinguish between these cases?
It appears that an interest's decrease in value after death may be greater if the right is more personal in nature or causes more severe emotional distress. For example, if the causation of emotional distress is a significant reason for the granting of a particular legal right, then we might expect that right to not be protected posthumously. Or, if the right is personal in nature, then it might be more likely to die with the person. " 1 2 This is the basis for the Latin maxim: Actio personalis moritur cum persona.' 1 3 The rationale for this principle is that once the victim (or under English common law, the tortfeasor as well) dies, there is no one to compensate for the harm done (or conversely, there is no one to punish for the harm done). To compensate an estate or to punish an estate did not seem proper because a substantial portion of the interest's value resided with the decedent and died with the decedent.
In recent years, however, this principle seems to be losing strength. Some of this change may have to do with society's morphing views on mortality, and some of it may have to do with technological advancements. As health has improved throughout the world, and 111. Id. [Vol. 37:763 particularly in the West, society's views on death have changed. During the migration West, early Americans viewed death as a common and expected event. Death was more accepted than it is now. Given this, it makes sense that causes of action would die with decedents. Today, however, society fears its own mortality and the creation of posthumous rights may simply be one way to avoid this certainty.
The creation of more posthumous rights also seems related to technological advancement. With the growing use of railroads, wrongful death statutes came into being.
1 4 The inventions of radio and television gave birth to the right of publicity in 1953 or 1954115 and eventually led to the creation of a posthumous right of publicity as early as the mid1970s. 1 6 The growth of assisted reproductive technologies in the 1970s, 80s and 90s led courts to recognize a posthumous right to reproductive autonomy in the 1990s. 1 1 7 These are all examples of rights once considered so personal in nature that they died with the decedent. Now, technological advancements have created new interests and strengthened the value of these interests to persons both living and dead.
C. Time
The passage of time is the third factor that courts should consider in examining the rights of the dead. And, in most instances, the rights of the dead are time-limited. 18 The longer a decedent has been dead, the less likely a court is to extend a certain right to him. This is because a decedent's interests (and perhaps the importance of those interests) decrease over time, while the interests of a living person can increase or 117. While artificial insemination has been around for over one hundred years, technological advancements in gamete storage, in vitro fertilization, and other advanced reproductive technologies have led to the realization that it may become relatively common for children to be born after the death of at least one genetic parent. 119. Interests of the living can increase or decrease over time. Consider for example two interests, the desire to see one's offspring flourish and the desire to be athletically superior. When a man is a small child his interest in seeing his offspring flourish might be quite small because he does not have children. His interest in being athletically superior to his classmates, however, might be very great. After his children are bom, however, his interest in seeing his children flourish will likely grow stronger, while his desire to be athletically superior to his friends may have waned.
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It makes sense that the interests of a decedent, and therefore his corresponding rights, would decrease over time. First, a decedent's interests can never increase over time. For one's interest in a particular thing to increase over time, that person has to be consciously aware so that his preferences can be reordered. Absent the cognitive ability to reorder preferences, an interest can only remain stagnant or decrease because the decedent can never again be consciously aware of all of the interests he has. 1 20 Furthermore, the ties of the dead to the living decrease with time. Consider the things that might keep a decedent's interests alive: his written instructions found in letters, his will, books, contracts, and the memories that living people have of his desires. The overall value of a decedent's interests decreases with time as friends and family members die, as memories fade, and as once-strong connections to the decedent become more tenuous. As Professor Matthew Kramer said:
By highlighting.., the continuing influence of the dead person on other people and on the development of various events, the memories of him that reside in the minds of people who knew him or knew of him, and the array of possessions which he accumulated and then bequeathed or failed to bequeath-we can highlight the ways in which the dead person still exists.' 2 1
Once this influence fades, the decedent's legal rights also tend to fade.
The law bears out this principle. Take, for example, the time limits on the posthumous right of publicity. The right of publicity "is a right inherent to everyone to control the commercial use of identity."' 2 2 Like other privacy rights, the right of publicity traditionally died with the decedent, and estates were not allowed to bring suit to recover for the unauthorized use of the decedent's likeness. 123 Some states, however, have created a statutory right of posthumous publicity.124 120. A clever person might argue that a decedent's interests may increase over time if a new fact comes to light about the decedent's interests or if there is an important societal change. For example, the interests of an environmentalist who died in the 1960s might increase because of environmentalism's increased popularity today. But this claim must fail. While society's interest in environmentalism may have increased in the past four decades making it more likely that the environmentalist's interests may be fulfilled, the decedent's dedication to the environment cannot have increased during the same period of time.
121. Kramer, supra note 2, at 47. In these states the duration of that right varies from ten years to one hundred years (although at least one state statute could be interpreted to allow a posthumous right of publicity to endure forever).
12 5 The majority of states recognizing explicit durations of publicity rights provide for a duration of forty to one hundred years. 26 This suggests that certain rights of the dead are limited in time. The wide variety of the time limits, however, suggests that determining the appropriate time limit for a descendible right of publicity is not easy. Similarly, determining the level of protection for posthumous rights is bound to be difficult for courts and legislatures.
D. Conflicts of Interest Between the Living and the Dead
The final and perhaps most confounding factor in determining whether the dead should have a particular right arises when there is a conflict between the interests of the living and the interests of the dead. In these cases, there appears to be an unspoken balancing test that helps courts determine whether a living person's interests override a decedent's autonomy even if those interests would not normally override a living person's autonomy. This Subpart attempts to further define this conflict and some factors that courts should consider when balancing the interests of the living and the dead. In particular, it will look at limits on testamentary powers, posthumous medical privacy, and pre-mortem contracting.
The conflict between the living and the dead is most pronounced in trusts and estates where the law sometimes imposes limits on testamentary powers. The following paragraphs provide some examples of where the wishes of the dead conflict with the wishes of the living. Primarily these conflicts occur because the wishes of the dead impose some restraint or burden on the living benefactor. In almost all cases some family member views the distribution as unreasonable and in conflict with the desires of the living.
Generally, the law does not care if the testator's distribution of his or her assets seems unfair. For years, courts have held that "a testator [t]his right allows a testator to decide whether his or her heirs will receive any property from his or her estate and the extent to which each will receive." ' 127 "There is no such thing as a legal right in any relative, other than the surviving spouse, of a testator, to the latter's bounty."' 128 A testator may generally exclude his child or children from sharing in his estate by devising all of his property to others by a will executed in compliance with the law.1 29 Furthermore, a testator may arbitrarily give a greater share of his estate to one child than to another.13 0 Forcing a beneficiary to fulfill a certain condition as a prerequisite of collecting an inheritance shows the ultimate exercise of property rights from beyond the grave. Examples of conditional bequests abound.
Sometimes decedents condition the transfer of property on the marriage of a child to someone of a particular religion or ethnicity. In most cases, courts have upheld these partial restraints on marriage, finding that "a man's prejudices are part of his liberty.' 129. When a child is omitted from a will, the question to be addressed is whether this omission was intentional. There are a couple of different fact patterns that are common in these types of cases. The first question to address is whether the child was born before the execution of the will. If the execution of the will occurred first, the child may be treated as an after-born child under the pretermission statute. If the will was executed after the birth, many pretermission statutes will not apply. However, every jurisdiction has found that if the omission was intentional, the omitted child is not entitled to receive from the estate. 96 AM. JUR. PROOF OF FACTS 3D, supra note 127 § I (footnotes omitted).
[T]he definition of pretermitted heir statute is a state law that grants an omitted heir the right to inherit a share of the testator's estate, usually by treating the heir as though the testator died intestate....
The purpose of a pretermitted heir or omitted child statute is to protect the omitted heir from being disinherited unintentionally. However, these statutes do not regulate or control a testator' power to make the decision on how to dispose of his or her property postmortem. the court held that a bequest to the decedents' three eldest unmarried sons was valid even though it was conditioned on each of them marrying someone of "'true Greek blood and descent and of Orthodox religion.' ' 132 This bequest necessarily sets up a conflict between the decedent's right to freely bequeath his property and the right of his sons to marry partners of their choosing. In Keffalas, the court chose the decedent's rights over the living children's rights so long as the bequest did not promote divorce (which then involved questions of state interest). 13 3 Even though the right to marry is a constitutional right, courts have not treated conditional bequests as restraints on the living's constitutional rights. 1 34 Testamentary distributions conditioned on religious requirements are also generally valid, 135 as are conditions that the beneficiary retain disposition tends to lead to divorce, as this one does, despite the relatively small amounts involved, then it is void. In re Estate of Keffalas, 233 A.2d 248, 250 (Pa. 1967) (citation omitted) (holding that a bequest conditioned on a child remarrying a person of certain nationality and religion were invalid because it encouraged divorce, but that a bequest conditioned on unmarried children marrying a person of a certain nationality and religion were valid conditions); see also [But] [i]n the case at bar, this court is not being asked to enforce any restriction upon Daniel Jacob Shapira's constitutional right to marry. Rather, this court is being asked to enforce the testator's restriction upon his son's inheritance. If the facts and circumstances of this case were such that the aid of this court were sought to enjoin Daniel's marrying a non-Jewish girl, then the doctrine of Shelley v. Kraemer would be applicable, but not, it is believed, upon the facts as they are. the family name 36 or spell the family name in a particular way and refrain from using tobacco and liquor.1 37 The validity of these restrictions show that while a conflict between the living and the dead will sometimes result in the withholding of posthumous rights, courts generally honor a decedent's wishes. In most cases of testamentary power, autonomy seems to rule.
Courts have only withdrawn from this principle in instances where it appears that the living are suffering a great hardship or the granting of a posthumous right appears to be extraordinarily wasteful. In these instances, the law appears prepared to limit a decedent's autonomy. For example, the law limits a testator's ability to destroy valuable pieces of art, manuscripts, and property upon his death.1 38 Sometimes, a provision in a testator's will destroying property is held to be invalid as against public policy.' 39 In these cases, certain state interests trump a decedent's right to act in a certain way even though a similarly situated living person may be allowed to destroy property or set up ridiculous restrictions on gifts of money. One reason for these limits is the courts' belief that there are few, if any, restraints on the decedent's destructive desires. App. 1975 ) (holding that a will provision calling for the razing of the testator's home after her death was invalid because it was unexplained, capricious, and harmful to the decedent's neighbors). The court also seems to apply a balancing test to the conflict between the rights of the dead and the rights of the living:
A well-ordered society cannot tolerate the waste and destruction of resources when such acts directly affect important interests of other members of that society. It is clear that property owners in the neighborhood of # 4 Kingsbury, the St. Louis community as a whole and the beneficiaries of testatrix's estate will be severely injured should the provisions of the will be followed. No benefits are present to balance against this injury and we hold that to allow the condition in the will would be in violation of the public policy of this state. Id. at 217.
140. While living, a person may manage, use or dispose of his money or property with fewer restraints than a decedent by will. One is generally restrained from wasteful expenditure or destructive inclinations by the natural desire to enjoy his property or to accumulate it during his lifetime. Such considerations however have not tempered the extravagance or eccentricity of the testamentary disposition here on which there is no check except the courts. Id. at 215.
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Access to patient medical records, whether living or dead, is restricted under both state and federal law. The Health Insurance Portability and Accountability Act of 1996 ("HIPAA") provides a set of federal guidelines for use and distribution of individual medical information.
14 ' HIPAA controls the use of medical information except when state law is more protective of an individual's privacy than HIPAA. 42 In these instances, the more restrictive state law trumps HIPAA. Under HIPAA, only covered entities, business associates, and persons seeking medical information for lawful purposes are allowed to have access to a living, competent patient's medical records. 43 Even a spouse is not entitled to see his or her spouse's medical record. 144 Furthermore, physicians have a legal duty to keep medical information confidential. Physicians violating this duty can be found liable in tort under both common law doctrine and varying state statutes.' 45 Some courts have even found that people have a constitutional right to keep medical information private.
46
After death, however, the confidentiality rules are relaxed. Generally, the next of kin or the personal representative of the estate is entitled to the deceased person's full medical record. 47 If there are any restrictions on obtaining records after a person's death, they are statebased and vary widely. This is because HIPAA provides virtually no guidance when it comes to postmortem confidentiality.
State laws relating to the release of vital records, such as birth, marriage, and death 149 certificates, often restrict who can obtain a copy of these records.' 50 States give several reasons for promulgating these laws, the most common of which include concerns about identity theft and the privacy of the citizens whose records might be requested.' 5 ' While concerns about identity theft may seem driven by a need to protect the living, these concerns could be alleviated by measures that combat identity theft without necessarily protecting the privacy of the dead. For example, some states have passed statutes that allow for the matching of birth and death certificates. 52 Under these statutes, birth certificates with a matching death certificate are marked "deceased" so that they cannot be used to perpetrate a fraud.
153 If a state were only concerned about identity theft, it could match birth and death certificates and make all medical information on the certificates public. Few states, however, do this. Instead, they still keep the medical information private. Reasons other than identity theft (protecting the living) seem to be driving states to protect the privacy of the dead.
States seem particularly concerned about individual privacy, including the medical privacy of the deceased. This concern is most often voiced in statutes related to death certificates. Most death certificates list a cause of death and contributing factors. This is medical information that could not be disclosed under state and federal law if the person were living. 54 And similarly, most states restrict access to this information after death, at least for a specified period of time.
In an attempt to balance the states' dual interests of postmortem medical privacy and identity theft reduction against the public's interest 149. In Arizona, for example, vital records certificates can be issued, "except the portion of the certificate that contains medical information, to any person determined to be eligible to receive the certified copy pursuant to criteria prescribed by rules." ARIz. REV in public health, population, and genealogical information, some states have created exceptions that allow certain information contained in death records to become publicly available. For example, almost all states allow the federal government to collect data from these records. 155 Most states, in contravention of our traditional notions about the medical privacy of the living, allow persons who are direct descendants of the decedent and can prove the blood relation to obtain a copy of the death certificate. 156 Other states, wishing to make the records more widely available, for example to genealogical researchers, will make death certificates public after the person has been dead for a specified period of time. 157 And yet another set of states creates two types of death certificates, making the certificate with the medical cause of death available only to authorized persons while making a "cleaned up" version of the death certificate available for public inspection immediately. 1 58 These varied approaches to postmortem medical privacy exemplify attempts to mediate the conflicts between the interests of the living and the interests of the dead. The variety of approaches also highlights how there can be a wide variety of opinions about the importance of posthumous rights, and how even when there is a consensus that posthumous rights should be recognized to some extent, there is a wide range of limits imposed on these rights. This Article has already discussed how some pre-mortem contracting interests are not honored after death because the contract calls for something that is impossible. But where impossibility does not prevent the recognition of a decedent's contracting rights, courts may be forced to consider the potential conflict between the living and the dead.
Pre-mortem contracts generally bind the next of kin and can limit an heir's ability to sue for the injury or death of a decedent. This includes agreements relating to the arbitration of claims 5 9 and agreements related to the settlement of claims. (holding that the decedent's signing of the group health care plan could bind not only the decedent's wife and children who were members of the plan, but also the decedent's adult non-plan members, to the arbitration clause contained in the contractual provisions of the plan agreement, thereby forcing them to arbitrate their wrongful death action). But cf Pacheco v. Allen, 55 P.3d 141, 144 (Colo. App. 2001) (comparing the case to Herbert and holding that the heirs were not bound by the arbitration agreement because a wrongful death action under Colorado's Wrongful Death Act arises independently and is not derivative of a cause of action in the deceased).
160. Often binding settlement agreements relate to wrongful death claims. The most common example arises where the decedent initially survives an accident and enters into a settlement agreement purporting to compensate the injured party and relieve the negligent party of further liability. The injured party later dies and his heirs then bring a wrongful death action to recover for their injuries. The defense generally files for dismissal of the case, arguing that the settlement agreement relieves them of all liability. See, e.g., Estate of Hull v. Union Pac. R.R., 141 S.W.3d 356, 360 (Ark. 2004) (holding that "since the wrongful-death statute is derivative in nature from the original tort, and since the original right of the decedent was settled and thus, no longer preserved, the defense of a prior settlement with the decedent" was proper in this wrongful death action).
161. See Coates v. Newhall Land & Farming, 236 Cal. Rptr. 181, 184-85 (Cal. Ct. App. 1987) (holding that decedent's voluntary signing of a release before riding a dirt bike prevented his next of kin from bringing a wrongful death action after he was killed while riding the bike); Turner v. Walker County, 408 S.E.2d 818, 819 (Ga. Ct. App. 1991) (holding that the heirs could not maintain an action relating to the decedent's death because decedent had signed a waiver relieving the defendant of all liability should he become injured while performing community service). But cf Gershon v. Regency Diving Ctr., 845 A.2d 720, 727 (N.J. Super. Ct. App. Div. 2004) (holding that in order for the release to apply to the decedent's heirs, "the agreement must manifest the unequivocal intention of such heirs to be so bound ... [because the] [diecedent's unilateral decision to contractually waive his right of recovery does not preclude his heirs, who were not parties to the agreement and received no benefit in exchange for such a waiver, from instituting and prosecuting a wrongful death action").
162. Counterexamples of this phenomenon include insurance contracts on the life of the decedents.
[Vol. 37:763 obligations upon the estate, and consequently the living, are important because they highlight how decedents can have the power, most likely against the wishes of the heirs who would rather retain value in the estate, not only to bind the decedent (by virtue of binding his or her estate), but also to bind the decedent's living heirs. In these situations, the law balances the wishes of the decedent and the wishes of the promisee against the wishes of the living heirs and rules in favor of the promisee and the decedent. This is another example of the principle of autonomy at work.
The Will Theorist might predict that the law operates in this way because it wants people to enter freely into contracts without having to assume the risk that one party will die and leave the living party with a partly performed contract but no payment. Even if this is the case, however, there might be other ways to protect against this harm without recognizing a decedent's contractual rights and obligations. If the default rule were that all contracts ended upon death absent a specific provision relating to death, we would imagine that a provision ensuring the enforcement of a contract after the death of the promisee would simply become a standard contract provision. In this way we would expect that all contracts would simply operate as pre-mortem contracts with intended post-mortem effects.
By honoring the decedent's wishes, even to the detriment of living persons, the law is respecting the ability of people to make autonomous decisions that extend beyond the grave. In recognizing these interests and giving the estate claim-rights, privileges, powers, and immunities, the law is recognizing that the dead have legal rights.
E. Principal-Agent Problems in the Enforcement of Posthumous Rights
Assume that the law recognizes a particular interest and grants decedents a posthumous legal right. While the decision to grant that posthumous legal right might be grounded in a sense of respect, dignity and autonomy, there may still be an enforcement problem. The rights of the living are most often enforced because the individual whose right has been violated speaks up. For example, if I have a claim-right against you for payment under a contract and you refuse to honor your duty to pay me, my claim-right will not be enforced in most instances unless I hire a lawyer and take you to court. But the dead are physically incapable of enforcing their posthumous rights and keeping their postmortem affairs in order. Therefore, if the law grants posthumous rights, it must also establish a system for enforcing these rights. Part III.E examines two ways to conceive of estates and executors: as surrogate decision-makers for the decedent or as the decedent's agent.
In most circumstances the person enforcing a decedent's legal rights is the executor of the decedent's estate or, in some circumstances, the decedent's beneficiaries or next of kin. This makes sense because these people are either chosen by the decedent to carry out his wishes (in the case of an executor appointed by will) or close family members or friends (in the case of an executor appointed by the court, beneficiaries, or next of kin). Theoretically, these people are the best proxies for the decedent. Decedents likely chose particular executors because they valued their decision-making skills and judgment. Beneficiaries, most of whom are either next of kin or close friends, can also serve as excellent surrogate decision-makers for the deceased because they are likely to know the decedent's wishes. 163 Furthermore, absent the naming of an independent executor in the will, the wishes of the decedent likely are aligned with the interests of his heirs. Because heirs may benefit financially if the decedent's estate pursues a posthumous right, it makes sense that they are the most likely to defend a decedent's interests.
But executors and heirs are not perfect surrogate decision-makers. Studies have shown that surrogate health care decision-makers are not necessarily good proxies for patients.' 64 According to one study, surrogate decision-makers, whether spouses, children, or other family members, correctly predict the patient's wishes only sixty-six percent of the time. 1 65 The patients in this particular study had been diagnosed with a terminal illness and were presumably aware that they might become incapacitated. 166 The apparent reason for this discrepancy is the failure of families to discuss end of life decision-making in the health care setting. Similarly, families do not like to discuss estate planning. The 163. Many states have health care surrogate acts that provide for family members to serve as surrogate health care decision-makers if a person becomes incapacitated and does not have a durable health care power of attorney. Usually statutes list potential surrogate decision-makers in the following order of preference: spouses, adult children, parents, adult brothers and sisters, other relatives, and close family friends. The idea is that persons related to the incapacitated patient are more likely to know that person's wishes and act in accordance with them. For the pros and cons of the family as decision-maker, see ALLEN E. alive) and not what the sick loved one would have wanted (for example, not to be hooked up to a ventilator). The same is likely true when it comes to certain posthumous decisions such as a decedent's desire to be cremated. There is a conflict of interest. The same problem is apparent if posthumous rights are analyzed through the lens of the principal-agent relationship. The problem here, besides potential conflicts of interest, is that the law has created a principal-agent relationship where the principal is missing. While the principal's instructions might be clearly recorded, for example in a will or other written documents, there is a lack of oversight by the principal and an inability on the agent's part to get clarification on an instruction or further direction if necessary. This leaves some portion, if not a large portion, of the principal's instructions open to the interpretation, misuse, and whim of the agent. Furthermore, in situations where a decedent dies intestate or there is a need for a court-appointed executor, the principalagent relationship is fraught with problems.
Apparently recognizing some of the limitations of the principalagent relationship and substitute decision-making, courts have limited the contracts that an estate can enter into on the testator's behalf. While executors can enter into contracts to cremate or bury the decedent as called for in the will, courts do not allow executors to enter into other post-mortem contracts. 67 For example, if an offer is on the table and the offeree dies, the offeree's estate generally cannot accept the offer. 68 If the offer allows for the contract to be accepted by the offeree and his heirs, however, then the offeree's estate can accept the offer after the offeree's death. 69 Death terminates the decedent's power to accept an offer because offers, with few exceptions, are generally made only to one person. Of course, there are practical reasons for these rules. Perhaps B's estate is being administered by E, someone unknown to A. Under these circumstances, the law probably does not want to force A to deal with a stranger. Perhaps A and B had a special relationship and A made the offer, expecting a certain manner of dealing or later goodwill on B's part. Perhaps B's reputation led A to make the offer. Perhaps the legal status of the estate or certain requirements placed upon the executor or beneficiaries makes the deal more complicated. All sorts of plausible explanations for terminating the offer at B's death can be made.
In some ways, however, this outcome seems a bit bizarre. If the estate is simply stepping into the shoes of the decedent, it seems that the estate should be able to accept A's offer. Theoretically, the decedent has left some instruction as to how his or her affairs should be handled, and the executor is theoretically bound to follow these instructions. Even if this is not the case, however, the executor might be familiar with B's dealings, his reputation, and his business strategies, and he might hope to proceed with B's affairs in much the same manner as B would have had he remained alive. If B's estate is simply a proxy for B, then any concerns about dealing with strangers, particularly if the contract is for a good and not a service, should be alleviated. Additionally, if we think that B's estate is a perfect substitute for B, then B's death and the acceptance of A's offer by his estate is not a change in the contracting parties, and the acceptance should not function as a rejection of the initial offer.
170. An exception may be offers made to the public through advertising and price tags in department stores.
[Vol. 37: 763 But allowing B's estate to accept an offer absent a specific provision regarding B's heirs seems suspect, even though the law allows executors to contract for a decedent's funeral arrangements. The reason for this distinction must be that B's estate is not a perfect substitute for B, at least when it comes to accepting an offer or entering into certain kinds of contracts. It should be noted, though, that these problems are not unique to posthumous rights, and they should not, in and of themselves, serve to limit posthumous rights.
IV. CONCLUSION
This Article suggests that dignity and autonomy play a large role in the granting of posthumous rights by lawmakers. While posthumous rights might be explained simply as a way to control the behaviors of the living, this theory ignores the innate human desire to treat the wishes of once-living persons with respect. The role of dignity and autonomy can be seen in the consistent use of rights language throughout the law, and these principles have played an important part in the development of posthumous rights.
But autonomy and respect are not without limits. A review of several cases and statutes reveals at least four principles-impossibility, the right's importance, time limits, and conflicts of interest between the living and the dead-that should guide lawmakers in determining which posthumous rights the law should recognize.
Changes in society, particularly changes in societal acceptance of mortality and changes in technology, appear to be constantly shaping and reshaping the acceptability of certain posthumous rights. Currently, it seems as if the trend is to give the dead more rights, perhaps because technology is changing our view of the world or perhaps because modem American society has become less comfortable with its own mortality. It may be a combination of either or both of these things. Nonetheless, the granting or removing of posthumous rights will always have something to do with the struggle between the interests of the living and the interests of the dead. At any given time the living must decide how many rights they are willing to bestow upon the dead, keeping in mind that they may want to safeguard some of their own posthumous rights. This constant battle, tempered by the factors of time, the fundamental nature of rights, and impossibility, leads to a unique balancing act which courts and legislatures will need to continue to navigate with care.
